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In one sentence

Public mediation is when 20 parties work 4 months with 3 mediators to reach
an agreement, only then to be defeated by 1 person.

http://lolmythesis.com/

* Victorians were Very Upset about Lesbians and Séances
* People can’t even with “l can’t even.”

* French bees stink...slighty differently on the western part of the country as
compared to the eastern part

* Octopuses do, or don’t do, things.

* Composers can’t write good music, unless they can. UNIVERSITAT

LUZERN =0
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* Yo, David Cameron is a Dick. L'(i\v“ o

~.;\\a.‘4'o “



Criticism in research about (public) mediation

Wall and Dunne (2012, 238): “Most studies of mediation fail to relate an outcome
to specifically applied mediation styles - of the hundreds of articles reporting the
outcomes of the overall mediation process, only a limited few report the effects
from separate techniques.”

Kochan (2012, 393): “Explanations for mediation outcomes usually do not embrace
a sufficient wide range of variables, constructs and configurations.”.

Orr et al. (2008): “There is a tendency of research efforts to focus on what can be
more easily measured, such as settlement rates and participant satisfaction, at the
expense of more complex effects, such as changed relationships and conflict

management behaviors.”

Pruitt (2012): “It is known more about the nature of mediator styles, tactics, and
designs than it is about the conditions under which they should be employed.”

Wall and Dunne (2012: 238): “The primary shortcoming of many reports is that
they contain no or insufficient data.”

As Gunton and Day (2003: 16): “Research on envwonmental conflict resolutiofyVERSITAY

requires more meta-analyses of a set of cases.” ;:::gf*“?”
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And suggested approaches

Wall and Dunne (2012) recommend the use of comparative cases or control
groups to determine the effects of mediator techniques and strategies as well as
reports of the conditions under which mediation is most effective.

Kochan (2012: 393): “Good research has to take into account the design,
sequencing, and dynamics of the overall mediation process.” He further suggests
a causal chain in which the situation determines the disputants’ behavior, which in
turn affects the mediators’ style and therefore the outcomes.

Bingham (2012: 363): “Controlled experiments using random assignment and
survey methods do not peer inside the black box to see which effect mediator
style is having upon the relationship between the disputants.”

McDermott (2012: 347): “It is helpful to mix quantitative and qualitative designs,
because of the difficulties of developing an experimental design in disputes such as
civil law, community and environmental disputes.”
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Influencing factors in theory

Henderson (1996): (1) situational factors (intensity, length and complexity of the
dispute and number of parties as well as party characteristics in the dispute), (2)
mediator characteristics and interventions, and (3) procedural status of the
dispute (timing, amount of discovery, rules used to guide the process)

Kleiboer (1996): (1) the level of intensity and the nature of the issue, (2) the
disputing parties and their relationships and their distribution of power, (3)
mediator attributes such as impartiality, leverage, and status and (4) the
international context.

Wall et al. (2001): (1) conflict level, (2) type of issues, (3) stage of the conflict, (4)
disputant’s relative power, (5) mediator’s resources, (6) disputant’s commitment
to mediation, (7) mediator’s rank and (8) visibility of mediation.

Emerson et al. (2009): (1) Case context (willingness to collaborate, number of
participants, case difficulty), (2) appropriate procedure, mediator and parties . ...
engaged, (3) parties have time, skills and recourses, (4) relevant high-quality Efzf.gt%
trusted information, (5) participants effectively engaged “Y\fgm""i
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Figure: Variables and stages in the mediation framework
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Why a two-step fsQCA?

 Remote factors are (almost) completely outside the reach of the conscious
influence of present actors and are referred to as the “context”

* Proximate factors vary over time and are subject to changes introduced by
actors

* A small n-sample with causal complexities

* Limited diversity - reduction of logical possible cases

* Understanding the context under which factors are effective
* Detection of patterns and discovery of enabling factors

“Although the occurrence of ideal types and truth tables are very helpful to
compare such a case setting, they are not made to jump to conclusions. It is

an imperative to know your cases when conducting a QCA” (Schneider and
Wagemann 2006: 45). LOZERN s
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What is new?

Focus on causal chains with clear defined outcomes
Comparative case study with a fsQCA-Method
Including process dynamics

Advancing existing analytical frameworks
Comprehensive data-collection

in public mediation

iIn Germany
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Case selection

* Problem of documenting cases

* Problem of documenting information

* Problem of definition of public mediation
* Problem of remembering what happened
* Problem of biased information

* Problem of participation and limited time

>

Sources: Overview study from 2004 (Meuer und Troja), few case studies,

ZKM, media requests (including mediation blogs), main mediation bureaus,

the German Association of Mediation and the Association for the Promotion

of Public Mediation as well as the largest Xing-Group of Mediators in )
UNIVERSITAT
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The 23 Cases

1995-1996: Forum Innenstadt Offenburg

1996-1997: Mediationsverfahren Detmolder Stralle

1997: Mediationsverfahren Abfallwirtschaftsprogramm Berlin
1998-2000: Mediationsverfahren zum Ausbau des Frankfurter Flughafens
1999: Verkehrsforum Vahrenwald-List

1999: Mediation interkommunales Gewerbegebiet Hechingen — Bodelshausen

2000: Wiener Platz Forum

2001: Mediation Umbau Hauptplatz Landsberg am Lech

2005: Mediation Sporthalle Halstenbek

2005-2006: Mediationsverfahren Stadtmitte Nieder-Olm

2007-2013: Mediationsverfahren Landwehrkanal Berlin

2007: Mediationsverfahren Holzkraftwerk Piesteritz

2008-2009: Mediationsverfahren Schweinemastanlage Mockzig
2008-2010: Mediation Kies- und Sandabbau Rheinhessen

2010-2011: Mediationsverfahren Isar-Plan — Renaturierung der Isar

2011: Runder Tisch Einkaufszentrum Weiden

2012-2013: Mediation B10 zwischen Landau und Hauenstein

2012-2013: Mediation Sanierung einer innerstadtischen StraRe in Rostock
2013: Birgerdialog Wittnau

2013-2014: Runder Tisch Feuerwache Freiburg

2013-2014: Konfliktmoderation Naturraum Wutachschlucht

2013-2015: Mediationsverfahren Repowering Hellwegborde

2014: Mediationsverfahren zur Erweiterung eines Fliichtlingsheims in KdIn

11
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The survey and interviews

27. Im Folgenden méchten wir lhnen ein paar Fragen zu lhrer Arbeitsweise stellen, die Sie im eingangs genannten Fall
geleistet haben.

Bitte beantworten Sie dabei die Fragen auf einer Skala von 0% zutreffend, bis 100% zutreffend. UNIVERSITAT

Ich habe versucht Komplexitaten zu vereinfachen, um die Probleme
losbarer zu machen.

e o s s

Ich habe die Teilnehmer unterstitzt, ihre zugrundeliegenden Gefiihle *

und Bedirfnisse besser zu verstehen. —

Ich habe mich verantwortlich gefiihlt, dass die Teilnehmer die Studie: Mediation im 6ffentlichen Bereich

Mediation nicht abbrechen. —

Der folgende Fragebogen ist Teil einer vergleichenden Studie (iber Mediationen im &6ffentlichen Bereich in Deutschland u
zugleich ein Dissertationsvorhaben. Die Studie soll einerseits auf der vorhandenen Ubersichtsstudie von Meuer und Troja
| e von 2004 aufbauen und andererseits Zusammenhange, Einflussfaktoren und Kausalititen, die in einem 6ffentlichen

Ich habe den Teilnehmern zu verstehen gegeben, dass sie '
Mediationsprozess auftreten, stirker vertiefen. Dazu werden ca. 30-40 Mediationsfille in Deutschland untersucht. Dies s

selbstverantwortlich flir den Prozess sind.

Mir war es wichtig, eine Diskussion Uber das Pro und Contra von
Losungsmoglichkeiten zu fihren.

mehr Wissen (iber die Vorgange in Mediationsverfahren im &ffentlichen Bereich generieren und schliesslich auch zu dere
besseren Anwendbarkeit und Verbreitung beitragen. Geplant ist ebenfalls die Einrichtung einer Datenbank fir &ffentliche
Mediationsfalle.

Ich habe den Teilnehmern die Konsequenzen eines Scheiterns vor
Augen gefihrt.

S S S S B Sl gy 5- Komplexitéit:

niedrig eher niedrig  mittel eher hoch hoch

33. Welchen inhaltlichen Charakter hatte die Vereinbarung? Wie hoch war lhrer Ansicht nach die Komplexitat des
o Konfliktgegenstands? O O O O O

Bitte geben Sie die treffendste Antwort an.

D Vereinbarung, in der die Streitpunkte im Konsens geklart wurden, d.h. die divergierenden Posit

der Teilnehmer haben sich im Laufe der Mediation stark angenéhert. 6. Der Konfliktgegenstand war vor allem geprégt durch seine
mehrere Antworten zuldssig

Vereinbarung, in der die Streitpunkte in einem Kompromiss geklart wurden, d.h. die Teilnehme
|:] Ausgangspositionen und Interessen ein Stiick weit abgewichen und haben lber Losungen verh
hatte vor allem distributiven Charakter.

[:] technische Dimension
D okonomische Dimension

[:] okologische Dimension
Vereinbarung, in der die Streitpunkte mit Hilfe einer integrativen Losung geklart wurden, d.h. g

|:] Optionen oder innovative Alternativen fiir die divergierenden Interessen gefunden, die zu Begi
nicht bestanden. Das Ergebnis hatte vor allem den Charakter von neu geschaffenem Wert.

[:] planerische Dimension

D soziale Dimension

[] andere Dimension, namlich:
|:| Eine Kombination aus Kompromiss und integrativer Losung. NS |
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Supportive case material

Media}iop B10

ABSCHLUSSBERICHT,

MEDIATIONSVERFAHREN| s st
S
SCHWEINEMASTANLAGE MOCKZIG|  S%isgsis.l

g - . .
Kooperative Planungsansatze in der

interkommunalen Zusammenarbeit
onfliktschlichtung am Runden Tisch?

Mediationsverfahren "Runder Tisch Interkommunales

STAND 20. MAI 2009 Gewerbegebiet Hechingen-Bodelshausen™

5. D Medation hat zahkeiche Gutachien und Stelungsnahman edeacht
Weichen Wert hat de Dokumentaion der Mediation 10 e Burgennnen und Burme

Kerstin Langer und Ortwin Renn

stritten, aber wirkungsvoll: die Frankfu
Flughafen-Mediation

Geis, Anna

100 Millionen Euro Projekt im Konsens ausgehandelt
Mediation zum Einkaufszentrum in Weiden/Oberpfalz setzt Zeichen

Von Brigitte Gans

Auseinandersetzungen um
Einkaufszentren bestimmen an
vielen Orten die 6ffentliche

Diskussion. Wahrend in den

Veroffentlichungsversion / Published Version
Arbeitspapier / working paper

Zur \larfiinuna nactallt in Knnperation mit / provided in cooperation with:

™ Claudia Schelp/Jana Pfarr 4 Konfliktforschung (HSFK)
Wenn um Baume gestritten wird, geht es nie o ——

L
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nurum Baume
— Zum Mediationsverfahren ,,Zukunft Landwehrkanal“ in Bétlin - landwehrkanal berl




Case Komplexitat des
Konfliktgegensta
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0,8
0,8
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0,6
0,8
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0,4
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0,4
0,6

0,4
0,6

0,4
0,4
0,4
0,8

0,4
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Inklusivitat

0: Absolut nicht

inklusiv
1: Absolut
inklusiv

0,6

0,8
0,8
0,8

0,6

0,8

Politisch- Mediatonsstil:
administrative
Offenheit Neutral
gegeniiber Transformativ
dem Verfahren Analytisch
Pressing
0: Absolut Mix
nicht offen
1: Absolute
Offenheit

0,8 Neutral und analytisch

0,4 Mix

0,4 Transformativ-
Analytisch

0,8 Transformativ

0,8 Mix - Moderativ

0,8 Neutral-Transformativ

0,6 Neutral - Analytisch

0,4 Transformativ-
Analytisch
0,6 Analytisch
0,8 Transformativ-
Analytisch
0,4 Transformativ-
Analytisch
0,6 Neutral - Analytisch
0,6 Analytisch
0,2 Analytisch-Pressing
0,8 Transformativ
0,8 Transformativ
0,8 Transformativ-
Analytisch
0,6 Analytisch
0,4 Analytisch
0,8 Analytisch
0,8 Mix - Moderativ
0,4 Transformativ-
Analytisch
0,6 Analytisch

Kollaboratives Perspektivwe Wissenszuge

Engagement: chsel: winn:

0: Absolut 0: Absolut 0: Absolut
kein kein kein
Engagement Perspektivwe Wissenszuge

1: Absolut chsel winn
engagiert  1: Absoluter 1: Absoluter
Perspektivwe Wissenszuge
chsel winn

0,8 1 0,8
0,8 0,6 1
0,8 0,6 0,8
0,8 0,6 0,8
0,8 0,8 0,8
0,8 1 0,8
0,6 0,4 0,8
04 0,2 0,8
0,6 0,6 0,8
0,6 0,8 0,8
0,8 0,6 0,8
0,6 0,6 0,8
0,6 0,6 0,8
0,4 0,4 0,6
0,8 0,8 0,8
0,8 0,8 0,8
0,8 0,8 0,8
0,6 0,6 0,6
0,8 0,6 0,6
0,8 0,6 0,6
0,8 0,8 0,4
0,4 0,4 0,6
0,6 0,8 0,8

Deliberation:

0: Absolut keine

Deliberation
1: Absolut
deliberativ

0,8
0,8
0,8

0,8
0,8
0,8
0,6
0,6

0,8
0,8

0,8

0,8
0,6
0,4
0,8
0,8
0,8

0,6
0,8
0,6
0,6

0,4

0,8

Ergebnis: Implementati Teilnehmerzu Teilnehmerz
on des friedenheit: ufriedenheit:
0: Keine Ergebnisses:  Ergebnis Prozess
0,2: Meinungsbild
0,4: Teillésung 0: Absolut 0: Absolut  0: Absolut
0,6: Simple keine unzufrieden unzufrieden
compromise Implementati  1: Vollige 1: Vollige
0,7: Kombination on ZufriedenheitZufriedenheit
aus SCund IS 1: Vollige
0,8: integrative  Implementati
solution on
1: consensus
1 0,6 1 1
0,6 0,4 0,8 1
0,8 0 0,8 1
0,8 0,2 0,8 0,8
0,7 0,6 0,8 0,8
0,7 0,6 0,8 1
0,2 0 0,4 0,8
0 0 0,2 0,6
0,4 1 0,6 0,8
0,7 0,8 0,6 0,8
0 0 0,2 0,8
0,7 0,8 0,6 0,8
0,6 0,8 0,6 0,6
0 0 0,4 0,6
0,8 0,8 1 1
0,4 0,8 0,6 0,8
0,8 1 0,8 1
0,7 0,6 0,6 0,8
0,7 0,2 0,6 0,8
1 1 1 1
0,7 0,8 0,6 0,8
0,2 0,2 0,4 0,6
0,8 1 0,8 0,8



First results (1)

Cases show a limited diversity of public mediation processes in reality

Successful in reaching agreement: 17 out of 23 with an agreement = 75% and out
of 14 which have at least part or full solutions with a win-win and consensus
character

,Win-Win ist meiner Erfahrung nach ein eher hypothetisches Ergebnis im
offentlichen Raum”

Not so successful in implementation: in 9 cases no real implementation and only in
10 cases a very high level of implementation

Throughout high scores in knowledge increase and many high scores in the quality
of deliberation. Varying scores in change of perspectives.

Throughout high satisfaction rates towards the process, even when an agreement
failed, whereas satisfaction rates with the outcome tend to relate strongly with
achievement and the character of an agreement

Mixed Mediators change their style mostly due to the stages in the process, rather

UNIVERSITAT
than through external influences LUZERN s=a
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First results (2)

Low engagement leads to lower amount of change in perspectives and lower level
of deliberation

A visible low political-administrative openness from the beginning results in lower
engagement rates

Other reasons for low engagement: either-or discussions (zero-option), pre-fixed
scope of issues, unclear procedure

Transformative or with a high amount of transformative methods working
mediators achieve in the caseset higher rates of perspective change but not
necessary higher rates in the quality of deliberation

Mediation style, even if mixed, does not seem to have a direct influence on an
outcome

Inclusiveness, even if it's a major precondition of mediation, does not seem to
have an effect on an outcome or implementation

Stated reasons for a low level or non-implementation: political intervention, no
UNIVERSITAT

budget, no ownership, problems with applicability LUZERN"‘.'/
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Turning points

Turing points are transformative moments in the conflict process in which parties reach new
understandings of their situation, ones that redefine the nature of the conflict, the relationship

among the parties, or the problems they face.

Turning points are usually circular: positive/negative departures increase positive/negative

developments and outcomes.

Positive:

 Acknowledged external expert presents all-
acceptable facts

 Acknowledgement of complexity and .
interdependence

Mutual appreciation of the conflict subject
The creation of a community of fate

A meta agreement increases space for
cooperative negotiations and solution finding

Opposition moves from a fundamental y
rejection to certain opposing aspects and .
giving understanding reasoning .

Restoration of trust (in process/authorities/
politics)

17

Negative:

Disputants leaving the mediation — question
of legitimacy

BATNA increases in value for one party and it
gets more tempting to make us of it

Pressure through lack of time- and financial
resources

Limitations on the mandate prevent creative
solutions

Change of representatives
Upcoming elections
Unexpected incidents

UNIVERSITL'&T
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,Fuir Fachverwaltungen gewdhrt der mediative
Kommunikationsraum Blirgerndhe ohne an der Sachkompetenz
zu kratzen.”

,Fur Politik ist Mediation eher eine laienhafte, dilletantische

und ldstige Konkurrenz zum professionellen politischen
Aktionsfeld.”

UNIVERSITAT
LUZERN &=
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Politics of mediation

* A conflicting perception of public mediation by authorities and politicians: used as opinion

making, mechanism to ease conflicts and prolong decisions, a negotiation for certain

parameters — especially problematic when non-transparent
“Public mediation can be seen as a competition to parliamentary democracy”

* “Issues in public mediation can be politicised, especially in combination with high media

attention”
* “Politicians are often recognized as participants without clear negotiable interests”

*  “Politicians and local governments can have hidden agendas and preferred outcomes which

lead to irresponsibility towards mediation outcomes”

*  “Council orders to install mediation can help securing and defining the tasks of the mediation

process however can also limit the scope and constrict an open process”

*  “Public authorities have a distinct wait-and-see attitude, they often act just before a collapse

and they often have the urge to control processes”

*  “Budget cuts restrict creative solutions or their implementation, authorities also face state

aid problematic”

However: Politics also value and adopt powerful consensual outcomes of a mediation-
sometimes even against their interests, as it would be better to publicly opposing it

19
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Politics of mediation

,Die Gruppe war durch die Vorbestimmungen des

Ratsbeschluss nicht arbeitsféihig — erst die Restrukturierung
des Verfahrens erméglichte eine konstruktive

Zusammenarbeit”— Analytische Mediatorin

,Die Themen der Mediation waren durch den politischen

Auftraggeber zu eng bemessen. Daran scheiterte letztlich die
Mediation.” - Analytischer Mediator

UNIVERSITAT
zZ
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Key conditions from 23 cases

Behaviour of
mediators

Process structure Behaviour of Behaviour of politics

and authorities

conflict parties

¢ (Clear identifiable
conflict parties
* Theinclusion of the

right parties at the table

is crucial

*  Thorough conflict
assessment and
preparation

* A certain amount of
openness towards the
process and outcome
must be given

* Confidentiality, no
direct media
involvement

Confidence in the 0
negotiation process

and negotiation skills

of the parties must be *

given

Must have tradable
“goods” and clear .
preferences

Must be willing to .

engage and cooperate
in such a process

Feedback-loop to .
constituencies must
be given .

Acceptance of the
complexity of conflict
situations .
Refrain from maximal
claims

21

Provides clarity during
facilitation and
mediation

Provides clarity how
binding the agreement
will be

Counters the
information deficit
Enhances the change
of perspectives to
abolish condemnations
Creating room for
manoeuvre

Supports the
recognition of roles
and interests

Enables an interest
based process design

Mediation is supported
through a high
administrational level
Authorities should refrain
from limiting the
openness of the process,
through pre-determining
scope and resources
Administrations have to
learn that their actions
should be understandable
Administration should be
included but politics
should only be backing the
process, if not directly
identified as a conflict
party - inner and outer
circle of participants
Securing the transfer of
the agreement into the
policy cycle




Acceptability of an agreement

A theory of cooperation and competition (Deutsch 1973): interdependence among goals of
the people involved in a given situation and type of action taken by the people involved in a
mediation process.

* Scope of law and
responsibilities

* Publicinterests

* Financial resources

* Safeguarding of
values and ideologies
e Members and

donations level Ownership available
* Beingateye leve . e
Conflict parties with . Fear of being ,used” Culture of participation

and learning

Agreement is consistent
towards conflicting interests,
public law and resources as
well as political feasible (or
independent)

interests referring to
values, ideologies
and integrity (and
feelings)

Local and regional
authorities

e Best economical and
technological feasible
solution

*  Working guarantee

* Increasing or
safeguarding reputation

Constituencies/elections

* Party profile and political
interests

* Power of ultimate decision

*  Public awareness-

demonstration of success

Relationship

Conflict parties with
mainly economical

_ Local politics and
interests 22

Governments



Thank you and discussion

Der Mediationsstil kann nur einen Teil des Wirkens des
Mediators erklaren — wie kann ich damit umgehen?

Weitere Strategien/Argumente, um sich gegen die ,biased”
Auskiinfte der Mediatoren abzusichern.

Gibt es substantielle Faktoren, die aus Eurer Sicht in der
Studie ungenligend reprasentiert sind und wo gibt es
Verschlankungsmoglichkeiten?

Sind Politik und Verwaltungen das Damoklesschwert und
die Daumenschraube der offentlichen Mediation?

UNIVERSITAT
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